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Section 63.10 Reguilatory ciassification of US. interna-
tionai carriers.

(a) Uniess otherwise determined by the Commtission. any
party authorized to provide an international communica-
tions service under this part shall bhe ciassified as either
dominant or nondominant for the provision of particuiar
international communications services on particular routes
as set forth in this section. The rules set forth in this
section shall also apply to determinations of reguiatory
status pursuant to sections 63.11 and 63.13.

(1Y A US. carrier that has no affiliation with a foreign
carrier in a particular country to which it provides service
(i.e.. a destination country) wiil presumptiveiy be consid-
ered nondominant for the provision of internationatl com-
munications services on that route:

(2) A U.S, carrier that has or acquires an affiliation with
a foreign carrier that is a monopoly in a destination coun-
try will presumptively be classified as dominant for the
provision of international communications services on that
route: and

(3) A U.S. carrier that has or acguires an affiliation with
a foretgn carrier that 1S not a monopoiv 1n a destination
country and that seeks to be reguiated as nondominant on
that route bears the burden of submitung information to
the Commission sufficient to demonstrate that its foreign
affiliate lacks the ability 10 discriminate against unaffiliated
U.S. carniers through controt of bottleneck services or fa-
cilities in the destination country. Such a demonstration
should address the factors that retate 10 the scope or degree
of the foreign affiliate’s bottieneck control. including those
listed in section 63.0l(rX7).

(i) For purposes of paragraph (aj)(1)-(3) of this section.
“affiliation” and "foreign carrier” are defined as set forth
in Section 63.0L(rX 1)(i & (ii). respectively.

(4) A carrier that is authorized under this part to provide
to a particular destination country a patthular interna-
tionai communications service. and that provides such ser-
vice solely through the resale of an unaffiliatea U.S.
facilities-based carrier’s international switched services (ei-
ther directiv or indirectly through the resaie of another
US. resaie carrier's internanonal switched services). shall
presumpuvely be classified as nondominant for the prowi-
sion of the authorized service. The existence of an affili-
ation with a U.S. facilities-based international carrier shall
be assessed in accordance with the definition of affiliation
contained in section 63.0l(r)(1)(i). except that the phrase
"U.S. facilities-hased international carrier” shaill be substi-
tuted for the phrase "foreign carrier.”

{b) Any party that seeks to defeat the pre;umptions in
paragraphs (a) 1). (a){(2) and (a)(4) of this section shatl bear
the burden of proof upon any issue it raises as (o the
proper classification of the U.S. carrier.

Section 63.11 Notification required by US. internationai
carriers that acquire an affillation with a foreign carrier.

(a) Any carrier authorized to provide international com-
munications service under this part that is. as of the effec-
tive date of this ruie. affiliated with a foreign carrier. or
that becomes affiliated with a foreign carrier after the date
its authorization is granted. shall notify the Cpmmission
within ninety days of the effective date of this rule. or
within ninety days of the acquisition of such interest.
whichever occurs later. The certification shall state tndivid-
ually the country or countries in which the affiliated for-
eign carrier is authorized to provide telecommunications

services offered to the public. [t shail additionaily specifv
which. if any. of the affiliated countries the U.S. carrier is
authorized to serve under this part: what services it is
authorized t0 provide 10 each such country: and the FCC
File No. under which each such authorization was granted.
For purposes of this section. “affiliation” and "foreign car-
riec” are defined as set forth in section 63.01(r)X1)i) and
{ii). respectively.

(1) The carrier should also file. where applicable. a
certified list of those routes for which it has an affiliation
with a foreign carrier (as defined in section 63.00(r)(1)i) &
(ii)) but for which it provides a specified international
communications service solely through the resaie of the
international switched or private line services of U.S. facili-
ties-based carriers wuh which the resale carrier does not
have an affiliation. Such an affiliation is defined as in
Section 63.01(r)(1)i). except that the phrase "U.S. facili-
ties-based internationai carrier” shall he substituted for the
phrase "foreign carrier.”

{2) The carrter shall also submit with its notification:

(i) the ownership information as required to be submit-
ted pursuant to section 63.01(r)(2);

{it) where the carrier serves the affiliated route as a
private line reseller. a cerufication as required to be sub-
mitted pursuant to section 63.0L(r)(S): and

(iii) a "special concessions" certification as required to be
submuitted pursuant to section 63.01(r)J).

(3) The carrier is responsibie for the continuing accuracy
of the certifications provided under paragraph (a) of this
section. Whenever the substance of any certification pro-
vided under paragraphs (a)(1) or ta)2)ii) of this section is
no longer accurate. the carrier shall as promptly as possible
and in any event within 30 days file with the Secretary in
dupticate a corrected certification referencing the FCC File
No. under which the original certification was provided.
This information may be used by the Commission to deter-
mine whether a change in reguiatory status mayv be war-
ranted under section 63.10. The carrier shall immediateiyv
inform the Commussion if at any ume the representations
in the “"special concessions" cerufication provided under
paragraph (a)2)iii) are no longer true. See section
63.0L(r)} 3)(i1).

(b} Unless the carrier filing under paragraph (a) of this
section qualifies for the presumption of nondominant regu-
lation pursuant 1o section 63.10(a)(4). it should submit the
information specified in section 63.0l(r}7) to retain its
nondominant status on any affiliated route.

{¢) The Commission will issue pubtic notice of the sub-
missions made under this section and. if it deems it neces-
sary. the Commission wiil by written order at any time
before or after the submission of public comments impose
dominant carrier regulation on the carrier for the aifiliatea
route based on the provisions of section 63.10.

Section 63.12 Streamiined processing of certain interna-
tionai resale appltications.

(a) Except as provided by paragraph (c) of this section. a
compiete apptication seeking authorization under this part
10 acquire facilities through the resaie of the international
switched or private line services of another US. carrier
shall be granted by the Commission 45 days after the date
of public notice listing the application as accepted for
filing.
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(b) Issuance of public notice of the grant shall he
deemed the issuance of secnion 214 certtfication o the
applicant. which may commence operatton on the 46th
day atter the date of pubiic notice listing the application as
acéepted for filing. but only 1n accordance with the oper-
ations proposed in its application and the rules, regula-
tions. and policies of the Commission.

(c) The streamiined processing procedures provided by
paragraphs (a) and (b) of this section shall not apply
where:

(1) the applicant has an affiliation. within the meaning
of section 63.01(ri(4). with the U.S. facifities-based carrier
whose internationai switched or private line services the
applicant seeks authonty to reseil (either directly or in-
directly through the resale of another reseiler’s services): or

(2) the applicant seeks authority (o reseil international
private line services and a foreign carrier with which it has
an atfiliation within the meaning of section 63.01(r)(1)(1) &
{ii) owns or controls telecommunications facilities in the
country to which the applicant seeks authority to provide
service ((.¢.. the destinanon countrvy: or

{3) the appiicant sceks authority to reseil internationai
private line services to a country for which the Commus-
sion has not determined as of the date of public notice of
the applicauon that eguivalent resale opportunities exist
hetween the U.S. and the destination country: or

(4) the appiication is tormaily opposed within the mean-
ing of section 1.1202(e) of this chapter: or

{5) the Commussion has informed the applicant in writ-
ing. within 43 days after the date of public notice. that the
application is not cligible for streamliined processing under
this scction.

{d) Anv compiete application that is subject to paragraph
(c) of this section will he acted upon onty by formal
written order of the Commussion. and operation for which
such authorization is sought may not commence except in
accordance with such order.

Section 63.13 Streamlined procedures tor modifving regu-
latory classification of US. internationai carriers trom domi-
nant to nondominant.

{a) Any carrier that v authorized to provide an
internationai communications service under this part and
that was classitied by the Commuission as dominant for ail
international routes and services prior to the etfective date
of this ruie due to the carrter's foreign ownership may
apply to modifv its regulatorv status from dominant to
nondominant for particutar routes for the provision of
international communications services in accordance with
the provisions of this section.

(1)} Anv such carrier may file a certified list of those
routes it is authorized to serve for which it does not have
an affiliation with a foreign carrier on the foreign end. For
purposes of this paragraph. "affiliation” and "foreign car-
rier" are defined as in section o3.0l(r)(1)Xi) & (ii). respec-
tively. The carrter shall file with its certified list the
ownership information reguired by section 63.01(r)(2).

{2) Any such carrier may aiso file a certified list of those
routes for which it has an affiliation with a foreign carrier
(as defined in section 63.01(r)(1)}i) & (ii)) but for which it
provides a specified internationat commuanications service
solely through the resale of the internationai switched or
private line services of U.S. facilities-based carriers with
which the resale carrier does not have an affiliation. Such

an affiliation is defined as in section 63.01(r)(1)i). except
that the phra;ie "U.S. facilities-hased international carrier”
shatl be substituted for the phrase "foreign carrier.”

(3) Any carner filing a certified list pursuant to para-
graph (ax2) of this vection that resells international private
line services on a particular named route for the provision
of a particular named service must also be able o certify.
and so certify. that its foreign carrier-atfiliate does not own
or control teiecommunications facilities on the foreign end
of the route. For purposes of this paragraph. "telecom-
munications facilities" are defined as in section 63.01(r)(3).

(4) Any carrier filing a certified list pursuant to para-
graph (a)2) of this section must also provide the "special
concessions” certification as required to be submitted pur-
suant to section 63.01(r)(3).

(5) Each carrier is responsible for the continuing accu-
racy of the certifications provided under paragraph (a) this
section. Whenever the substance of any certification pro-
vided under paragraphs ta)2) or tal3) of this section is no
longer accurate. the carrier shail as promptly as possibie
and in any event within 30 days file with the Secretary in
duplicate a corrected certification referencing the FCC Tile
No. under which the original cerufication was provided.
This information may he used by the Commission to deter-
mine whether a change in reguiatory status on a particular
route may be warranted under section 63.10. The carrier
shall immediately inform the Commission if at any time
the representations in the "special concessions” certifica-
tion provided under paragraph (a)(4) of this section are no
longer true. See section 63.01(r)(3)(ii).

(h) Except as provided in paragraph (c) of this section. a
compiete application submitted pursuant to the provisions
of paragraph (a) of this section shall be granted by the
Commission 435 days after the date of public notice listing
the application as accepted for filing. and the carrier filing
such application may begin operating on the 46th day in
accordance with the reguiatory status proposed in its ap-
plication and with all rules. regulations. and poiicies of the
Commission. The Commussion will subsequenty issue a
written order ratifving the modification of the carrier’s
reguiatory status.

(¢} The streamiined processing procedure provided by
paragraph (b} ot this sectton shall not apply where:

(1) the application is formatly opposed within the mean-
ing of section 1.1202{e) of this chapter: or

{2} the Commission has informed the appiicant in writ-
ing. within 43 days after the date of public notice. that the
appiication is not eligible for streamiined processing under
this section and must be supplemented as set forch ii
paragraph (d) of this section.

(d) Any party that desires (0 modify its regulatory status
from dominant to nondominant pursuant to paragraph (a)
of this section. but that does not qualify for streamiined
processing under this section. must request such modifica-
tion by filing a petition for declaratory ruling. or by in-
cluding such request in an application filed under this part
regquesting authority (o provide service on the particuiar
route for which such modification is desired. Any such
filing should inctude the information specified in section
63.01(r)}(7).
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Section 63.14 Prohibition on Agreeing to Accept Speciai
Concessions.

(a) Any carrier authorized to provide international com-
munications service under this part that has an affiliation
with a foreign carrier shall be prohibited from agreemng to
accept special concessions directly or indirectly from any
foreign carrier or administration with respect to traffic or
revenue flows hetween the U.S. and any foreign country
served under the authonty of this part and from agree:ng
to enter into such agreements 1n the future. For purposes
of this section. "affiliation” is defined as in section
63.01(r) 1)(i): "foreign carrier” is defined as in section
63.01(r) L )ii); and "speciat concession" is defined as in

section 03.01(r)(3).

FOOTNOTES

! Reguiauon of Internanonai Common Carrier Services. Notice of
Proposea Rule Making, 7 FCC Red 577 (1992) (Nouce).

° This change in policy does not modify the dominant carrier
status. for the provision of certain international services. of
AT&T. Comsat, or U.S. carriers that provide internauonai ser-
vice [0 NON-CONIIZULUS dOMESLIC POINLS. S¢e tnfra note 3.

J Internanonat Compeuuve Carrter. 102 FCC 2d K12 (1985).
recon. demied. 600 RR 2d 1435 (1986) (/miernanonai Compeunve

Carniers.

4 102 FCC 2d at #2l. Unlike their nondominant competitors.
foreign-owned U.S. carriers reguiated as dom_inam must:.obtam
Commussion approvai before adding circuits on certificated
routes: file cost support with their tariffs. which are effective onty
after 43 (as opposed to 4} days notice: and report qunerly (as
opposed 10 anauatly) on traffic and revenues. See Notce. 7 FCC

Red at 577. 578.

5 The Commission. however. did streamline reguiation for
AT&T's provision of non-iIMTS (generatly. ;elex_. teiegraph. and
private line service). Further. the Commission 1n 989 adopted
incentive (or price cap) reguiation for AT&T's provision of
IMTS. Under incenuve reguiation. AT&T generan_y need not cost
support 1ts IMTS tanif filings. AT&T"s IMTS m_rufs may be filed
on i4 davs nouice and are presumea lawtui. provided they comply
with our price cap ruies. The oniy international tariffs that
AT&T must submit with cost support on 45 days notice are those
that implement a restructure or new service. We additionaily
note that we require AT&T to file its internauonat traffic reports
annually (not quarterly. as do the dominant. foreign-owned car-
riers).

® We defined as “foreign-owned” any U.S. carrier that is over
fifteen percent directly or indirectly owned b‘f a foreign tete-
communications entity or on whose boardv of »dlrectors‘a repre-
semtative of the foreign (elecommunications entity sits.
Internauonai Compenuve Carmer. 102 FCC 24 at 84? n.74. We
subsequently defined “(oreiga telecommunications en}uy“ as in-
cluding 2 telecommunications or te!ecorgmunlcatxong-reiated
equipment manufacturer. equipment supplier. or service pro-
vider. See Reguiasorv Policies ana lnurnanan'at' Telecommunica-
tions. Repors and Order and Suppiemental Notice of Ingusrv. 4
FCC Red 7387, 7329 n.74 (1988,

* Internauonai Compeative Carrier. 102 FCC 2d at 842

% Vodice. 7 FCC Red at 580-81. 583, paras. 23-27, 40.

% We note that the scope of this Order is limited to addressing
the question of how (© reguiate U.S. common carriers with
foreign affiliations once they have been granted entry t0 the U.S.
market. The Order does not add_ress the gquestion of entry stan-
dards for foreign-aifiliated encities that apply for authority to
operate in the U.S. markst.

' See generativ Comments filed by NTIA. D0J. CWCI. McCaw.
10B. Woridcom. TRICOM. and PAS. All parues that commented
in this proceeding are listed in Appendix A. We grant DOJ's
request to accept uts late-filed reply comments becguse tnis would
serve the public interest and no party would be prejudiced. We
also inciude in the record as informai comments correspondence
submutted to the Commussion by USTR on April 17. and Septem-
ber t0, {992,

! No commenter. otner than BT, argues that we should elimi-
naie dominant carrier regulation as a means of protecting U.S.
carriers from foreign market power. See BT Comments at |-8.

12 See gemeraily AT&T Reply Comments and MCI Comments.
See aiso NTIA Comments at 10-11. MCI also argues that the
granung of additional operating agreements by foreign correspon-
dents is not 3 proper basis for modifving our dominant carrier
policy. because such action does not automatically transiats into a
competitive safeguard. MCl Comments a1 5. However. our Notice
recognized (hat encouraging the grant of multipis operstung
agreements. and discouraging market distortions through unequat
interconnection and discrimination. were two independent rea-
sons for imposing aominant carrier reguiation on toreign-owned
U.S. carriers 1in {98S. We tentativeiv conctuded in the Notice, and
here atfirm. that the progress made to date 1n achieving the first
of these opbjectives permuts us t0 narrow the focus of our reguia-
tion to the second area of concern and impose domnant regula-
tion on carriers 0 the extent their provision of service on
particular routes preseats a substantial possibility of anticom-
petitive effects on the U.S. international service market.

'3 See AT&T Reply Comments at 5; Sprint Reply Comments a1
4-7: NTIA Comments at .

4 Senators John C. Danforth and Bab Packwnod submitred
corresponaence to the Commission va July 24, and October n.
1992 expressing similar concerns.

'3 See Letter from Ambassador Caria A. Hills. United States
Trade Representative. 10 Alfred Sikes. Chairman. FCC. Jated
Septemoer 1(). (992,

I» Notice. 7 FCC Red at 582-83. paras. JS-38.

1" See generaily NTIA Comments at 0: DOJ Reply Cumments at
14 n.19: McCaw Comments at 5: IDB Comments at §: Woridcom
Cumments at 7-8: TRICOM Comments at 3-4.

' CWCI Comments at 1()-12. AT&T Reply Comments at 11-14.

19 AT&T concedes that a U.S. carrier “is more tikely t0 require
3 controiling interest to use the foreign carrier’s position to its
unique advantage.” AT&T Reply Comments at 14 n.=*,

‘0 DOJ Repty Comments at 14 n.19.
*! See 47 C.F.R. Sections 43.51. 43.61. and 63.10(b) (1991),
*3 DOJ Reply Comments at 9 n.t5.

13 See AT&T Reply Comments at i3 n.** (co-marketing ar-
rangements should be outside the definition of affiliation).

4 Our affiliation standard does. however. inciuds jint. ven-
tures that are created (0 own and operate 2 foreign
telecommunications property. See DOJ Reply Comments at (4.

3 CWCI additionatly urges that we specifically inciude in our
affiliation standard any contractual arrangement that mayv pro-
duce the opportunity and incentive for uniawful collusion be-
tween 3 U.S. and foreign carrier. However. our ruies aireadv
provide us with an initial screening device to identify contractual
arrangements that may raise competitive concerns. Section 43.51
of the ruiles, 47 C.F.R. Section 43.51 (1991), requires that ail U.S.
internationai carriers file certain contraces. including operating
agreements and contracis that relate to the inmmmn of
internationai private lines. the interchange or routing of traffic.
and matters concerning rates. accounting ratss. or the basis of
settlement of traffic balances. As CWCI observes. we have im-
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posed vur dominant carrier regulations on U.S. carriers because
of such agreements. See CWCl Repiy at 7-8 (citing £TC Commu-
nicattons. Inc.. 4 FCC Red 5633 (Com. Car. Bur. LY89), recon.
demied. 5 FCC Red 3323 (Com. Car. Bur. 1990y ('S Sprint Com-
munscaaons Co.. 3} FCC Rcd 1484 (Com. Car. Bur. [988)). We
will continue to do so when the public interest requires.

 As [DB observes. all U.S. international carriers already are
required under Section 214 of the Act to assess the locus of
controt of their operations. and to examine new investments (o
assure that an unauthorized transier of control of their carrier
certifications does not occur. DB Comments at 6. See also No-
tice. 7 FCC Rcd at 382, para. 35 n.30.

! NTIA Comments at 16-17. See aiso Worldcom Comments at

7

¥ No carrier disputes our tentauve conclusion that there is
ample precedent seuting forth the circumstances that constitute
control. See Nodce. 7 FCC Red at 382 n.J0) (citing Rochester Tel.

Corp. v. United States, 23 F. Supp. 034. 636 (W.D.N.Y, 1938), aff'd.

307 U.S. 125 (1939} (definition encompasses every form of con-
trol. actual or legal. direct or indirect. negative or affirmative):
Benjarmun L. Dubb. 10 FCC 271 289 (1951 [nrermountain Micro-
wave, 23 RR UR3 URd (U3 [urner Broadcasung Svstem. [nc.. 101
FCC 2d 843, RIN (1UKS): Welliam 5. Palev. t FCC Red 1025 (LYR6),
recon. demied. 2 FCC Red 2271 (19K, uif'd sub nom. Fairness i
Media v. FCC. 851 F2d 1500 (D.C. Cir.) (per curiam), cere.
denied, 48R U.S. Y3 (198R)). In response 10 the request of PAS.
we clarify that our definition of control inciudes both positive
and negative control.

Y The required cerrification and ownership information is set
forth in Appendix B. Section o3.(1(r). if. for purposes of evaiuat-
ing an applicant’s certification or quaiifications to gain market
access to the U.S.. additional ownersnip information is necessary.
we will request the further tnformation.

W gpe NTIA Comments at 17 n. 35, Sce Nouce. 7 FCC Red at
SR2. para. lo.

I Norice. T FCC Red at SRI-K2. paras. 29-33. The Notice siated
our intent to include foretgn marketr services and facilities that
are used to deliver U.S. internanonai traffic into the market. up
0 and including the internanonal switch. and that are of the
type that the Commussion regutates as common ¢arnage in the
U.S. The Notice aiso requestea comment on whether to extend
our focus bevond the foretgn international switch to include local
and intercity access services and facilities. /d. at 581. paras. 29-31.

32 NTIA Comments at 12-14,

33 AT&T Reply Comments at 12-13. AT&T swates that. in its
simplest form. a protected market position provides the atfiliated
L.S. carrier with access to a customer base in the foreign market
that is not available to unaifiliatea U.S. carriers. According to
AT&T. access to this customer base is particularly important in
the provision of private iine and custom network services. where
the protected foreign carrier directs its customers to its U.S.
affiliate. /d. at 3.

3 8T Reply Comments at 7.

5 GTE Comments at 0-7.

" DOJ Reply Comments at il-13: NTIA Comments at 14-15.

7 NTIA and DOJ specificaily support our tentative conclusion
that it is only affiliations with foreign providers of common
cacrier-type facilities and services that give rise to competitive
concerns. NTIA Comments at o: DOJ Reply Comments at 8.

¥ see DOJ Reply Comments at 8. n.l3. See aiso NTIA Com-
ments at 4.

39 we pelieve this framework. in conjunction with our affili-
ation standard. responds 10 tne concerns of ATN that we evaluate
each situation on its facts. See ATN Comments at 6-11. We also

note that ATN raises in this proceeaing arguments that it raises
in 1ty Appiication tor Review of the Common Carrier Bureau's
Order. Awthorizauon and Ceraficaic in File No. [-T-C-90-153, 0
FCC Red 0329 (1991). We wiil address ATN's arguments in the
context of that Application for Review.

' We do not intend this list to be ail-inctusive of the factors
that a carrier may submit in support of its showing or that a
party may advance tn opposition. [hus. for example. the etfec-
liveness of public regulation 15 but one factor that a carrier may
address in its market power showing and which we will weigh
against other factors in reaching our decision.

‘! Under our international private line resale policy. Reguiation
of lnternanional Accounung Rates. CC Docker No. 90-337. Phase
. First Report and Order. 7 FCC Rcd 559 (1991), recon. pending.
we require that U.S. carriers seeking to reseil international pri-
vate line service on a particular route demonstrate that the
foreign country affords resale opportunities equivalent to those
available under U.S. law. Sce 47 C.F.R. Section 63.01(k}S). U.S.
carriers that resetl private line service may choose to establish a
foreign counterpart 10 market or otherwise manage operations on
the foreign end. While the U.S. carrier’s foreign counterpart mav
fall within our definition of an aifiliatea foreign carrier. there
appears 10 be no suostanuai risk of discrimination against unat-
filiated U.S. carriers where the foretsn carrier-affiliate does not
own any telecommuanications facilities in the foreign market.

#* See NTIA Comments at |4,

% McCaw supports creating a rebuttable presumption of non-
dominance for carriers covered by the third category whose for-
eign affiliates satisfy BT's proposed criteria. MeCaw Reply
Comments at 6-7. :

4 We use the term “indirect transiting” to refer w the practice
of switching U.S.-originating or -terminating traffic through vne
or more intermediate international vxchanges. See /mpicmenta-
ton and Scope of the Internauonai Sculements Policy for Paralicl
Routes. Order on Reconsideratton. 2 FCC Red 1UIR, LI n§
(1987), modified on further recaon., ) FCC Red 1613 (1URR). Sec-
tion 43.50(a)2) of the rules. 47 (" .F.R. Scction 43.51(a)(2). re-
quires the filing of all indirect iranviting agreements with the

Commussion.

3 Althougn the Commussion has previousiy expressed roiuc-

tance to underiake such evatuations ui toreign market conditions.
it is far from ciear tnat retaining tnc current policy and enter-
taining waivers from carriers for particular routes, as AT&T ana
MCI propose. would reduce the aunumisirauve burden or the
compiexity of the issues raised.

% NTIA Comments at 13, n.27.

*" To simplify the identification ui rhese services and facilities

in the context of a foreign markct ‘nirastruciure. we adopt the
classification used in the Internanonal [clecommunication Regu-
lations: “telecommunication services wifered to the public |and|
the underilying internationai telecommunication transport means
used to provide such services.” {'inal \lis of the World Admin-
istrative Telegraph and Telephone ¢ onterence. Melbourne. [URR
(WATTC-8R). Art. |. For purposes of appiving our modified
policy. we wiii refer to these sersices and factities, which include
intercity and local access services anu tacilines, as "telecommuni-
cations” services and facilities and to ¢nntiey that are engaged tn
the provision of such services and tac:utiey in foreign markets as
"foreign carriers.”

8 Notice. 7 FCC Rcd at 583, para. v

3% Both AT&T and MCl note. vuer wlia. the poteatial for
transiting agreements (see supra nure 44) that could be used by a
U.S. carrier’s foreign affiliate 1o nenetit unfairly the U.S. carrier
in its service operations 10 third countries. AT&T Comments at
24, MCI Comments at 3-4.
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0 Wl Replv Comments at i(): DB Reply Comments at 2-X:
DOJ Reply Cumments at x-¥. n. 14: McCaw Reply Comments at
S. a.tl.

SUAICT speeifically opposes AT&T's initial proposal that we
create a rebuttable presumpuion of lesser regutauon for atfiliated
carners on unatfiliated routes. provided they submit 3 "no special
concessions” certification. MCl Repty Comments at 4 n.12.

52 DOJ Reply Comments at #-9 n.14: CWCT Repty Comments at
19.

3 1DB Repiy Comments at Y.

54 Because switched service resetlers may serve particular des-
tination markets that are not specifically listed in their Section
214 appilications or authorizations. we require that such afifiliatea
resetiers certify in their apptications that they will not accept
special concessions with respect to any destination markets they
may serve under the authority of their Section 214 authoriza-
tions.

5 wWe will also codify in Part 63 of the Rules this policy to
prohibit U.S. internattonat carriers with foreign carrier affiliates
from agreeing to accept speciat concessions. We do not find it
necessary 1o expand the scope of the certificauon reguirement to
caver alt L.S. internationai carriers. as iDB requests. The recora
in this proceeaing estabiishes tne existence of 3 heignienea risk of
anticompetiuve conseauences as 3 resulit of affiliatea carrier oper-
ations. \We in anv event have on numerous occasions specificaily
pronibited U.S. internauonat carriers from negotiating exciusive
arrangements wich foretgn carriers or administrauons and retain
the a‘umoruy 10 do S0 in particular authorizations. See, ¢.g..
American Telephone and Telegraph (ompanv. ¢ al.. File No.
SCL-91-02, T FCC Red 134 (1992) (TAT-11 Cable Landing Li-
cense).

% The certification provided by an affiliated carrier wiil also
assist the Commussion in tts evatuation of the carrier’'s qualitica-
tions to operate 1n the U.S. internanonat service market.

" The Commission has siressed on numerous uccasions the
fundamentai imporance vt truthfuiness and compiete candor on
the part of appiicants. as weil as licensees. in their deatings with
the Commuiswion, dce. ¢.&.. «lantic Citv Communuy Broadcasung.
Ine.. o FCC Red w28, 927 (Rev. Bd. 1990 (cwung Lebanon Vallev
Radia. {nc.. 35 FCC 24 243, 258 (Rev. Bd. 1972), review dened. 39
FCC 24 W4 (1U™1), rev'd on other grounds sub nom. Lebanon
Vailev Rudio. inc. v. FCC. 303 F.2d 196 (D.C. Cir. 1984% FCC v.
WOKO. (ne.. 329 U.S, 223, 227 (194h)). See aiso Pass Word, 673
F.2d 1303 (1982), cort. den.. 459 U.S. 840 (19K (common carrier
revocation).

% \nuce. T FCC Red at $42, para. 34.

* GTE Comments at 3-6.

® These principles relate to parity nondiscrimination. uniform
settlements. direct routing of traffic. movement towards cost-
based accounting rates. and proporuonate retucn tratfic. Sprint
Repiy Comments at 3.

"l \feCaw defines such resellers as those that own no facilities.
McCaw Comments at 1l n.26. Se¢e aiso British Embassy Com-

ments at 3.

°d cWCI Comments at 13 a.t2. BT Comments at 7-0. See aiso
McCaw Comments at i0-11.

o} We emphasize that all U.S. carriers. in their pravision of
internationat service. are subject 10 the requirement that the
terms. conditions. and rates under which they provide service be
pubticly filed and made geaerally available to simifarly situated
customers. see Competision in the Intcrstate interexchange Market-
piace. CC Docket No. 90-132. 6 FCC Rcd SH80 (1991): Cable &
Wireless Commumcasons. Inc.. File No. (-T-C-88-157. 7 FCC Red

4384 (Com. Car. Bur. 1902, pet. tor clanticanon pending @ (able
& Wireless Communmcanons. Inc.. File No. {-T-C-H24M89 DA
92.1334, released Septembner M) (Y92,

" While there 1v some possibility that the forergn carrier mav
seek 0 discriminate in this manner. we agree with CWCT that
the potenniai for whipsawing ui a LS. facilities-nased carrier nv a
foreign carrier exists regardless of whether the foreten carrier has
a U.S. resale arfiliate. Although the incentive o e;mage in such
behavior may he heighiened where there 1y a U.S. resale aifiliate.
such hehavior is directlv monitored by our requirement that all
U.S. international carriers file ther contracts pursuant to Section
4351

"5 See supra para. 27.

"" While this certification may not accomplish orecisety the
same objectives that Sprint seeks in requesting that the reseller’s
foreien atfiliate certifv 10 its compliance with certain Commission
policies. vur decision recognizes that our jurisdiction flows to the
U.S. carrier. not to its foreign atfiliate. Sce (WCIT Reply Com-
ments ar 19-20).

" CWCE Comments at (3.

"t Sce supra note 41,

" Because the tssue was not raised 1n the Notice. we will not
revisit 1n this proceeaing the Commission s decision n {nicrna-
nonat Compettave Cuarrter. supra note 3, (0 divide the various
internauonal service viferings in1o0 two product markets: interna-
tional message teiephone service (iMTS) and non-IMTS (gen-
erally, telex. tclegrapn. and private line service). Qut sce DOJ
Reply Comments at 4 n.o. We also decline to revesit our (YRS
decision 10 inctude non-IMTS services within our dominant car-
rier policies. GTE opposes the inciusion of non<iMTS on the
hasis that the central tocus of the Notice v on IMTS aad 1hat
foreign entities in general are very wiiling to Jeal with multiple
U.S. carriers in the provision of noa-iMTS. Sce also IDB Repiv
Comments at 7. GTE has not demonstrated to our satstaction
that tnere 1s no substantial possmibiiine of torergn carrier discrimi-
nation acainst unatfiliated U.S. carriers in the provision of {acili-
ties and services used to wermnate .5, non-iMTS rratfic.

" Nonce. T FCC Red at 381, 383, paras. 2o, 40

P NTIA Comments at L&: British t mhassvy Comments at 2: 8T
Comments at 9. 1614 CWECT Comments at »: IDB Reply Cume
ments at l1-12: McCaw Replty (omments at 7. Sce aise MCI
Reply Commenis at o n. I8, Wortdcom atsu supports adoption of a
streamiined grant procedure but urees that in dotng S0 we aot
delay resotution uf the coure issues 1n tnis proceeding. Woridcom
Reply Comments at 7.

> AT&T Comments at 20-23: AT&T Reply Comments at b-7.

") CWCI Reply Cumments at (714

" Sprint Reply Comments at 4-7.

S This procedure wiii be similar :0 those the Commission has
adopted for processing reguests 0 regisier domestic receive-only
satellite earth stations and to waive our international Sertiements
Policy. See 47 C.F.R. Sections 25.131(¢) and 64. 1001 (LCIWQ1), See
also 47 C.F.R. Section n4.1001¢h) (carrier notitication procedure
for simple reductions 1n accountiny rates).

" We inctude in this class of apptications those that scex
authority 10 transter control of an international resale entity or
assign the internationat Section 11 authorizations of a resate
entity.

" We note that these streamtined proccdures are consistent
with this Commission's approach 1 evatuating a carrier's quaii-
fications to participate in the U.S. internauonal service market.
Streamiined processing wiil not apply 1o facilities-based appii-
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cants; nor will it apply to private line resellers seeking 1o serve
countries where there has been no finding of equivalent resale
opportunities,

“8 See 47 C.F.R. Section 1.1202(e), which sets forth the require-
ments for format oppositions.

'Y See comments cited supra note 71.

30 BT Comments at Y- 1{).

8! See Cable & Wireless Communications. (nc.. File Nos. I-
T-C-92-065 (appiication for Section 214 authority to acquire and
operate facilities 10 the United Kingdom and beyond) and |-
T-C-92-060 (appiication for Section 214 authority to acquire and
operate facilities w0 Hong Kong and beyond). Telefonica Larga
Distancia de Puerto Rico and LD Acquisition Corp.. File No.
[-T-C-92-116-TC (appiication for authority 10 transfer certificates
of public convenience and necessity and amend submarine cable
landing license). :

32 Nouce. 7 FCC Red at 543, para. 41.

83 See CWCI Comments at 16-17.

34 BT Comments at I)-15. Replv Comments at 2-8:; British
Embassy Comments at 2: McCaw Comments at 7-R. Repty (Com-
ments at 8.

S Sprint Repty Comments at 7-R.

¢ CWCI Repiy Comments at 3. n.3. Comments at IS,

¥" AT&T Reply Comments at 15-23,

8 MCI Repty Comments at 8-9.

39 Worldcom Comments at 9-10: McCaw Reply Comments at 7.
Worldcom filed in conjunction with its comments in this pro-
ceeding 2 Request for Immediate Interim Relief from our domi-
nant carrier policies and rules. See File No. [-S5-P-89-005(A).
Worldcom initially filed tn 1989 a petition for declaratory ruling
that it is not a dominanat carrier, or aiternatively. tor waiver of
the dominant carrier rules. Worldcom Comments at 2.

“ we also decline 10 adopt BT's suggestion that we permit a
foreign carrier to petition the Commission for a declaratory
ruting as to its reguiatory status without having to disciose the
nature of anv intended service. BT Comments at 17. As we stated
supra para. 2l. we bpelieve 1hat a foreign carrier’s ability to
discriminate 1n favor of its U.S. affiliate may depend upon the
service its U.S. atfiliate intends (o provide. See¢ aiso supra para.
33. We understand a carrier’s desire to matntain confidenuaiity
in certain aspects of its operauons, particularly in the pianning
stages of a new service. However. ail U.S. carriers are required to
identify under Section 03.01 of the Rules the classification of the
service they intend to provide. and the classification carriers use
are generic as compared to the paruicuiar manner in which these
services ultimately are provided.

1 We will subsequentty issue a formal written order to ratify
the modification.

3 We require that carriers report their acquisitions, and pro-
vide the "no special concessions” ceruification. regardless of
whether they provide U.S. international service to the market in
which their aifiliate operates. We wiil permit carriers that have
acquired an affiliatea interest prior to the eifective date of the
Report and Order to submit wneir notification within ninety days
of the effective date.

“$ Any carrier that is authorized to resell private line services
in the U.S. and that has notified the Commission of the exisience
or acquisition of a foreign atfiliation is under a continuing obliga-
tion to notify the Commission if and when a foreign affiliate
subsequently acquires ownership or control of telecommunica-
lions facilities in a market served by the U.S. resaie carrier. This
information wiil enable the Commussion to determine whether a
change in reguialory status on a parucular route may be war-
ranted. Similarly. any carrier that is authorized to reseil switched

or private line services in the U.S. is under a continuing obliga-
tion to maintdin the accuracy of its certification regarding wheth-
er or not the resale carrier is atfiliated with a U.S. facilities-based
carrter whose services it is reseiling. See supra para. 0.

“* We anucipate that this noufication requirement will provide
us with the informanon we need to determine whether to modify
3 carrier’s regulatory status on a particular route. including a
route served under a blanket authorization for muiltiple routes.
Contrary to the concerns expressed by GTE Spacenet (see Com-
ments at 4). the fact that a carrier’s reguiatory status on one such
route may be subject to modification in no way suggests that the
carrier’s blanket authorization may become invalid.

SEPARATE STATEMENT OF
COMMISSIONER JAMES H. QUELLO

RE: Reguiation of Internationai Common Carrier Services
(CC Docket No. 91-360)

[ am concurring with the majority in adopting this item.
Todav. the Commussion is adopting a regulatory approach
for classifying international carriers as either domenant or
non-dominant. The route-bv-route approach contained in
this item should also be applied 10 AT&T. and | would
have expanded the scope of this Order t0 cover AT&T.
Pursuant to today’'s Order. foreign owned carriers operating
in the U.S. can be regulated as non-dominant. while AT&T
remains regulated as dominant. [{ is important (o ensure
that all carriers competing in the marketpiace are provided
with the opportunity to compete on a level playing fieid. [
am aiso concerned that this item couid increase the Com-
mission’s burden in reviewing compiexed cases concerning
whether individual foreign carriers have market power. [n
addition. it raises serious questuons regarding the Commis-
sion’s ability to enforce our reguiations. [ concur in this
item with the understanding that the regulatory classifica-
tion of specific countries and individual carriers will be
subject to full Commussion review.

JOINT STATEMENT OF
COMMISSIONER SHERRIE P. MARSHALL
AND COMMISSIONER ERVIN S. DUGGAN

Re: Reguiation of Internationai Common Carrier Services
(CC Docket No. 91-360, RM-7578)

We are voting for this item for only one reason: its scope
is so narrow that it should not hamstring U.S. negotiations
on larger international telecommunications issues. Todav’s
decision ~imply implements an improved reguiatory
scheme for determining whether an internationai common
carrier operating within the U.S. shouid be reguiated as
dominant or nondominant. It does not address the question
of under whnat circumstances foreign-owned carriers may
be granted entrv into the U.S. market. In short. this de-
cision simply takes care of the regulatory details that wiil
follow the larger. and much more significant, market entry
question.

U.S.-owned internationai carriers and the United States
Trade Representative have urged in this proceeding that
the FCC not adopt regulatory policies that wouid under-
mine U.S. efforts to open foreign telecommunications mar-
kets to U.S. carriers. We share those concerns. Indeed. we
would not support a decision that in any way limited the
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possibie negotiating positions of the U.S. in its efforts to
open foreign markets. [heretore. we emphasize that todayv’s
decision does not implicate market entrv standards for
foreign carriers. Rather. the Order merety impiements a
uniform reguiatory scheme the FCC can appiy to all inter-
national carriers if and when they are granted entry into
the U.S. market.

A concrete example should clarify the very limited scope
of today's decision. Suppose a private line reseiler from a
foreign country seeks authority to provide services between
the U.S. and its home country. The Commission's Decem-
ber 1991 [nternatonal Resale Order sets forth the U.S.
market entry standards that govern a foreign private tine
reselier’s ability to enter the U.S. marketplace. Specifically.
equivalent resale opporwnities for U.S. carriers must exist in
the foreign market in order to grant the foreign carrier
access to the U.S. market. [f such equivalent market op-
portunities exist and if the foreign carrier is otherwise
qualified 10 he a Commission licensee. then. and onlv then,
is the FCC contronted with the issue of how to regulate the
foreign carrier. [oday's decision estabiishes the rules as to
how the carrier would he reguiated -- either as a dominant
or nondominant carrier -- in our market. Of course this
dectsion does not address. nor should it. the question of
appropriate market entry standards for toreign facilities-
based carriers.

We are cager to eliminate aill unnecessary regulatory
hurdens horne by foreign-owned international carriers. as
weill as unnecessary burdens imposed on the FCC iseif.
Most foreign countries. however. have not vetr liberalized
and privatzed their own telecommunications markets. and
compeutive opportuatties for U.S. companies abroad re-
main limited. Further. accounting rates with foreign tele-
phone administrations continue to be extremely high.
Indeed. despite our best efforts to the contrary, the total
1991 U.S. international settiement payments -- payments
tfinanced by U.S. businesses and consumers - increased by
21% over 1990 levels. Even worse. the 1992 seulement
payment 1s expected to increase to more than 34 hiilion.

We remain committed to a regulatory course that will
spur compention and reduce costs i1n the international
telecommunications marketpiace. Already the U.S. has the
most open and advanced telecommunications market in
the world. But the U.S. controls only one end of the
communications pipetine. Therefore. absent concerted de-
regulatory efforts abroad. we believe 1t is unwise and an-
tithetical to the public interest to further streamiine or in
any way modify enrry standards for foreign-owned interna-
tional carriers seeking access to the U.S. market.
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